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Why pursue an LM 
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Liability management: what is it and why pursue it?

It is an umbrella term that captures 
different ways of managing debt 
profiles, raising new money and/or 
achieving a balance sheet restructuring 
(in whole or part), within the context of 
the terms of the underlying finance 
contracts

It implies a transaction that is 
implemented prior to financial 
maturities and without resorting to 
a court process

The term is used to cover a wide variety of 
transactions, from more vanilla 
amendments, exchanges and 
buybacks through to more aggressive 
exclusionary transactions that exploit 
differences in ranking of debt instruments

“Liability management” can mean 
different things to different people

Liability management

29 October 2024

ABI International European Insolvency Symposium
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Market factors that may impact appetite for liability management

Liability management : reflections on European LevFin

Documentary flexibility European deals may have (more) fulsome intercreditor agreements, but flexibility 
remains

Directors’ duties
Landscape fragmented across Europe. In certain jurisdictions it may be harder to 
navigate more aggressive transactions, particularly if the solvency of the borrower is in 
question

Litigation risk Balancing downside costs risk against the upside of the exercise

Reputational risk and 
stakeholder motivations

Is there less appetite to implement more aggressive transactions where there is less at 
stake (given the smaller capital structures in Europe)

Legal uncertainty Under English case law around coercive exit consents and minority oppression
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This presentation is for indicative and illustrative purposes only, and the considerations set out therein are subject to 
further review. It should not be relied upon without seeking specific legal advice with respect to the particular facts and 
current state of the law applicable to any situation requiring legal or other advice. 

This presentation is being made based on the understanding that an attorney-client relationship does not exist between 
you and Simpson Thacher & Bartlett LLP (STB) and will not exist unless and until we execute an engagement letter. 

Dates, numbers, events and otherwise have been derived from publicly available sources.  STB has not assumed any 
responsibility for independent verification of the information contained in this presentation.  No representation or 
warranty, express or implied, is made by STB or any of its partners or employees, as to the accuracy, completeness or 
fairness of the information and, so far as is permitted by law and except in the case of fraud by the party concerned, no 
responsibility or liability whatsoever is accepted for the accuracy or sufficiency thereof or for errors, omissions or 
misstatements negligent or otherwise, relating thereto. 

STB has not assumed any responsibility to update any information in this presentation. 

This presentation is confidential and for the recipient and its affiliates only and may only be reproduced or forwarded 
with the prior written consent of STB.  The analysis is subject to a review of any additional finance and security 
documents, together with any other information which may be relevant.

Disclaimer
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Quick overview of LME (1/2)

22

LME means Liability Management Exercises, some techniques 

that use existing financing documentation to restructure a company’s 

financial debt, originated from the United States (consent solicitation, 

tender offer or exchange offer).

Types of LME

• Drop-down.

• Uptiering ► in France: Atalian and OGF (slide 4).

• Double-dip and pari-plus double-dip (slide 3 - diagram).

Definition of LME Drop-down

Uptiering

The success of these operation hinges on several factors, some 

of which may be addressed in the relevant financial 

documentation. Therefore, critical first step for determining the 

feasibility of a LME will be a review of the covenant flexibility (and 

basket capacity) under the indentures / credit agreements.

Copyright © 2024 by Willkie Farr & Gallagher LLP. All Rights Reserved. 
These materials may not be reproduced or disseminated in any form without 
the express permission of Willkie Farr & Gallagher LLP.

Liability Management is arriving in France
Presentation
October 2024

1
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Quick overview of LME (2/2)

33

“True” Double dip

“Pari-Plus” Double dip
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A propitious environment for LMEs in France? (1/3)

6

Avoiding insolvency proceedings to impose 
changes in the debt instruments

Bypassing majorities in conciliation 
proceedings

Parallel Restructuring

Development of cooperation agreements in France

§ Debtor: consensual exchanges to pressure creditors into 
accepting the negotiation and avoid entering into 
insolvency proceedings.

§ Creditors: less likely to lose part of their debt due to the 
loss of value of a company in insolvency proceedings, 
avoid risk of cross-class cram-down (and reputational 
risk).

§ Modification of financial documentation (i.e. extension 
of maturity in exchange for higher remuneration): 
unanimous consent of creditors (or a reinforced 
majority).

§ LMEs enable creditors to exchange their debt 
instruments without unanimous agreement, relying 
only on a reinforced majority.

§ Not participating in the transaction can be risky: 
original instrument loses its contractual guarantees,. 

§ A significant divergence in recovery rates.

§ Good results and cash flow in short term.

§ Restructuring in parallel of a LME.

§ Cooperation agreements are beginning to be used.

§ Cooperation agreements are highly effective in 
facilitating LMEs: drag-along clause.

1
2

4

There have not yet been many cases of LMEs in France. The question is whether the French legal and economic environment 
would allow them to be used more often. There are a number of factors that could encourage greater use of LMEs.

6

3

5

French Case Studies: Accelerated safeguard proceedings

5

Restructuring of Orpea

• Lock-up agreement (14 February 2023) with a steering committee of financial unsecured creditors and a consortium of French long term investors, led by 

CDC;

• Agreement with G6 bank providing for the rescheduling and other adjustment of credit A, B and C and the provision of a new financing of €600m;

Ø Given the significant number of its creditors, opening of accelerated safeguard proceedings and implementation of the plan via a cross-class cram-down.

Restructuring of Atos

• Aim of pushing back the maturities to 2028 in order to win time to conduct asset sales and reorganize.

• Reinstatement of the RCF, and an exchange of the rest of the debt (loans and shorter dated bonds) for other instruments with longer dated maturities 

and more securities. 

• On 25 March 2024, conciliation proceedings are opened. Atos entered into a lock-up agreement (14 July 2024) with unsecured financial creditors (62,6%).

Ø On July 2024, Atos decided to open accelerated safeguard proceedings. Main terms of the restructuring are: (i) €2,9bn equitization of existing 
unsecured debt and the reinstatement of €1,95bn of residual unsecured debt and (ii) €1.5m to €1.675m of new money. 

Failure of LME and opening of accelerated safeguard proceedings

In France, however, operations similar to uptiering are often implemented as part of accelerated safeguard proceedings.
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A propitious environment for LMEs in France? (3/3)

Financial 
Documentation 

limitations 

Small quantity of 
creditors in 

Europe/France 

• Contracts, under French law, can generally only be amended by unanimous consent of the 
creditors. The existence of an ICA should also be considered.

• However, in most of the cases mentioned, and in major financial restructurings, the financial 
documentation is in the form of High Yield Bonds governed by New York law, and therefore 
this limit does not apply.

• European creditors, who are fewer in number, may be more inclined to remain aligned. In this 
context, creditors and sponsors are less likely to carry out LMEs. 

European 
Restructuring 
Proceedings

• In the USA: Chapter 11 proceedings in the United States are known to be long and costly, the 
alternative of LMEs offers a more favorable framework to restructure debt more quickly.

• In France: insolvency proceedings offer a flexible framework, within a time limit set by the 
court and generally limited costs. Releasing managers, with some exceptions, from liability 
related to their involvement in the restructuring (a contrario for LME transactions).

A propitious environment for LMEs in France? (2/3)

However, there are also a number of factors that could hinder the development of LMEs in France.

Subsequent 
insolvency/bankruptcy

Challenges

• In the USA: likely subject to Chapter 11 or bankruptcy. It could be the same in France.

• LME transactions could be challenged by non-participating lenders, on several grounds.

• The debtor and its participating creditors may, however, pressure the creditors by arguing that 
they could initiate insolvency proceedings and its non-participating lenders be crammed 
down, to make the creditors abort the challenges.

• Management liability risks: liability of directors in the event of the opening of insolvency 
proceedings.
ü Liability for asset shortfall based on mismanagement.
ü This sanction could be combined with professional or even criminal penalties ► Appendix 

(slide 9).
ü Corporate law prevents decisions being taken that are contrary to the corporate interest.

Lack of legislation and 
legal uncertainty

• No regulation in France and in Europe about LMEs.
• Need to legislate on it?
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Appendix – Applicable corporate liabilities

9

3) Criminal offence of banqueroute

Article L. 654-2 of the French Commercial Code provides that in case of a 
reorganization and liquidation proceedings, the act of, among others "misappropriation 
or dissimulation of all or part of the debtor’s assets" is a criminal offence designated 
as banqueroute. Banqueroute is incurred by de jure as well as de facto manager. 

The banqueroute offence seems designed to protect the creditors’ interest rather than 
the corporate interest. 

Assigned action : creditors judicial representative, public prosecutor and employees’ 
representative 

Prescription : 6 years as from the opening of the liquidation proceedings (L. 654-16 
FCC)

Penalties for bankruptcy offenders and accomplices include five year imprisonment 
and a fine of €75,000 for natural persons and €375,000 for legal entities. The judge 
may also pronounce personal bankruptcy (faillite personnelle) and a prohibition from 
managing a company. In addition, this condemnation could probably be a sufficient 
ground for a liability for assets shortfall. 

4) Fraudulent use of company assets (abus de biens sociaux) (outside the 
scope of insolvency proceedings)

Pursuant to Article L. 242-6(3°) of the French Commercial Code

“It is punishable by five years' imprisonment and a fine of 375,000 euros for the 
chairman, directors or managing directors of a société anonyme to make, in bad faith, 
use of the company's assets or credit that they know to be contrary to the company's 
interests, for personal purposes or to favor another company or business in which 
they have a direct or indirect interest”.

Conditions : (i) A material element, namely the use of assets contrary to the 
company’s   interests. French criminal courts usually assess the legal conformity of 
the usage (here, the disposal) of the relevant assets from an economic perspective. 
(ii) A mental element (mens rea), namely (1) the knowledge of the conflict with the 
company's interests (2) as well as the purpose (aim) of satisfying personal objectives 
and/or favoring another company in which the perpetrator is directly or indirectly 
interested.

If an abus de biens sociaux is characterized, any and all entities and individuals 
within a group that are knowingly involved in the underlying transaction (irrespective 
of whether the said entity or individual is a party to the transaction) may be 
prosecuted.

1) Liability for asset shortfall (pour insuffisance d’actif)

Pursuant to Article L. 651-2 of the French Commercial Code

“Where the liquidation of a legal entity reveals an asset shortfall, the court may, in the 
event of mismanagement having contributed to this shortage of assets, decide that 
the amount of this shortage of assets will be borne, in whole or in part, by all the de 
jure or de facto managers, or by some of them, who contributed to the 
mismanagement. In the event of multiple managers, the court may, by reasoned 
decision, declare them jointly and severally liable”.

Conditions : (i) mismanagement (not a simple negligence) before the proceedings (ii) 
prejudice (asset shortfall), (iii) causal link (attenuated evidence) of de facto or de jure 
managers (iv) opening of a liquidation proceedings. 

Assigned action : creditors judicial representative and public prosecutor 

Prescription : 3 years as from the opening of the liquidation proceedings 
Financial Penalty that could be combined with professional or even criminal penalties

Directors’ duties regimes in Europe are different, and directors can be personally liable (including on a criminal basis) for 
transactions while an entity is near insolvency. Given the lack of significant LME precedent in Europe, directors here feel more 
cautious than in the U.S. when considering the implementation of a LME. 

2) Professional offence of faillite personnelle 

Article L. 653-1 and seq. of the French Commercial Code provides that in case of a 
reorganization and liquidation proceedings, the act of, among others "Having 
abusively continued a loss-making business which could only lead to insolvency" or 
“Having misappropriated or dissimulation all or part of the company's assets or 
fraudulently increased one's liabilities” is a professionnal offence designated as faillite 
personnelle. faillite personnelle is incurred by de jure as well as de facto manager. 

Assigned action : creditors judicial representative and public prosecutor

Prescription : 3 years as from the opening of the liquidation proceedings 

Penalties: management ban (up to 15 years), dispossession of voting rights, inability 
to hold elected office. 
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out the country, Ms. Wickouski has served as lead bankruptcy counsel in multiple high-profile cases 
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