
20
24

Midwestern Bankruptcy 
Institute

Consumer: Deal-Breaker Documents

Consumer

Deal-Breaker Documents

Hon. Bianca M. Rucker, Moderator
U.S. Bankruptcy Court (W.D. & E.D. Ark.) | Fayetteville

Robert E. Eggmann
Carmody MacDonald P.C. | St. Louis

Holly Malone-Zukaitis
Chapter 13 Trustee | Kansas City, Mo.

Craig M. Regens
Crowe & Dunlevy | Oklahoma City

C
O

N
C

U
R

R
E

N
T 

B
R

E
A

K
O

U
T



AMERICAN BANKRUPTCY INSTITUTE

381

ABI Midwestern Bankruptcy Institute - October 25, 2024  1 

Deal-Breaker Documents 

Bankruptcy attorneys review debtor documents every day. A careful review is required to notice 
small details that may cause big headaches. Our panelists will discuss red flags to look for in 
reviewing security documents, powers of attorney, notarizations, and other documents. 

1. Real property documents 
 

a. Deeds of trust  
 
(1) Verify timely perfected 

 
(a) Fink v. Signature Federal Credit Union 23-6008 (WDMO Adversary) 

- Note entered into September 8, 2021, deed of trust not recorded until eight 
minutes after the case was filed on June 26, 2023. 

- The trustee filed an adversary to determine the validity of the lien due to 
improper perfection. 

- Default Judgment was entered for trustee. 
- Mortgage claim treated as unsecured and additional non-exempt equity 

covered by the debtor. 
 

(b) Preference Issues 
- Lien has to be perfected within 30 days (see 11 U.S.C. 547(e)(2)).  Should be 

recorded within 30 days of note.   
- If recording more than 30 days but less than 90 days before bankruptcy, might 

be a preference. 
 

(2) Verify recorded in correct county 

 
(a) Fink v. Mortgage Solutions of Colorado & PHH Mortgage 17-4008 (WDMO 

Adversary) 
- Real property located in Bates County, MO, but deed was recorded in Cass 

County, MO. 
- The trustee filed an adversary to determine the validity of the lien due to 

improper perfection. 
- Parties entered into a settlement agreement whereby the mortgage company 

made a lump sum payment to the trustee and they were allowed to retain 
security interest and re-record the deed of trust. 
 

(3) Verify borrower matches signor 
 
(a) Husband identified as the borrower but both husband and wife sign 

 
(4) Verify original deed of trust recorded 

 
(a) Affidavit and copy of deed of trust 
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b. Ownership Deeds (Warranty Deed, Quitclaim Deed) 

 
(1) Verify ownership:  

 
(a) Whether jointly owned with other parties 

 
(b) Whether debtor has actual ownership interest 

 
(2) Transfer of assets 

 
(a) If property was transferred within last few years, need to review for potentially 

avoidable fraudulent transfer.  
 

(b) 11 U.S.C. §548 allows for a two year look back, however most states have 
adopted some form of the Uniform Fraudulent Transfers Act that allows a longer 
look back period (in Missouri transfers within four years can be avoided under 
RSMO 428.024). 

 
(c) Can avoid transfer into Tenancy by the Entireties property. See Fink v. Arregui 

(In re Arregui), 2023 Bankr. LEXIS 2331 (Bankr. W.D. Mo. Sep. 22, 2023). 
 

c. Judgment Liens 
 
(1) Check state court document systems (e.g. Missouri Case Net) 

 
(a) Tenancy by Entireties: Judgment by individual is not judgment lien on tenancy by 

entireties real estate. 
 

d. Deeds offered as Security for Loans 
 
(1) Oklahoma Statute 46 O.S. Sec. 1 Absolute Deed as Mortgage.  “Every instrument 

purporting to be an absolute or qualified conveyance of real estate or any interest   
therein, but intended to be defeasible or as security for the payment of money, shall be 
deemed a mortgage and must be recorded and foreclosed as such either in an action to 
enforce the mortgage or in pursuant to a power of sale as provided for in the  Oklahoma 
Power of Sale Mortgage Foreclosure Act.”   
 

(2) Cases: 
 

(a) Jenkins v. Abercrombie, 228 P.2d 657, 204 Okla. 213 (Okla. 1951).  An heir 
brought a foreclosure action on a property that was deeded to her deceased 
relative in exchange for $700 that was purportedly intended as a loan. A jury 
found for the heir, finding that the deed was given to the deceased relative as 
security for the payment of a loan of $700 and was intended as a mortgage. 
Judgment was entered accordingly, declaring the judgment to be a lien upon the 
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property and ordering upon failure of the defendants to satisfy the judgment that 
the land be sold according to law to satisfy the lien.   
 

(b) Wagg v. Herbert, Okla., 19 Okla. 525, 92 P. 250 (1907), affirmed 30 S.Ct. 218, 
215 U.S. 546, 54 L.Ed. 321. Where a transaction was in substance a loan of 
money on the security of a farm, equity is bound to look through the forms in 
which the contrivance of the lender has enveloped it, and declare the conveyance 
of the land to be a mortgage.  

 
(c) Polk v. Long, Okla., 138 Okla. 43, 280 P. 284 (1929).  Every instrument 

purporting to be absolute or qualified conveyance of real estate, but intended to be 
defeasible or as security, will be deemed mortgage.  
 

(d) Fourth Nat. Bank v. Memorial Park, Okla., 181 Okla. 574, 75 P.2d 887 (1937).  
Where instrument in form of deed was given as additional collateral on certain 
loan held by the grantee, it was a “mortgage” and would be treated as such.  

e. Settlement Statements after sale of real property 
 
(1) Need to closely review to make sure that funds are being distributed per court order 

or agreement. 
 

(2) WDMO procedure – we need SIGNED settlement statement to stop making payments 
on mortgage claim. 

 
(a) Also, WDMO procedure – need Motion to Retain the proceeds. Could be subject 

to an amendment to the plan per In re Marsh, 647 B. R. 725, (Bankr. W.D. MO 
2023).  

 
2. Personal property documents 

 
a. Perfection issues 

 
(1) Notices of Lien and Titles for cars 

 
(a) Owners: Verify owners listed on titles match owners listed on schedules and 

exemptions. 
 

(b) Dates: Verify dates for perfection, 910 cars per 11 U.S.C 1325 hanging paragraph.  
 

(2) UCC Filings 
 

(a) Will show liens on non-titled assets: e.g. lien on non-PMSI household goods 
(need motion to avoid lien). 
 

(b) Careful that search matches name (abbreviations/ similar names may not be 
caught in search). 



384

2024 MIDWESTERN BANKRUPTCY INSTITUTE

ABI Midwestern Bankruptcy Institute - October 25, 2024  4 

 
b. Liens held by individuals on personal property 

 
(1) In Missouri - notation on title insufficient to create a security interest when no written 

agreement for family member loan for vehicle purchase (see EDMO case In re Miller 
320 BR 911) – look at underlying loan agreements.  Need “Words of Grant” to 
convey security interest. 
 

(2) Other states may differ (see Ohio case In re Giaimo, 440 BR 761 – notation on 
NOL/title sufficient to create a security interest even with no written agreement). 

 
(3) Tenancy by Entireties.  If vehicle owned tenancy by the entireties, husband alone 

cannot grant security interest in vehicle.  Crozier v. Wint, 736 F.3d 1134 (8th Cir. 
2013). 

 
(4) LLC.  Security agreement by LLC member in his personal capacity does not grant 

security interest in LLC truck.  In re Clickingbeard, 19-11605. Bankr. Kansas, March 
30, 2020. 

 
3. Leases and Contracts for Deed 

 
a. Residential lease 

 
(1) If written lease that is still in effect (usually annual lease) needs to be listed on 

Schedule G and plan. 
 

(2) Service of plan may be required on landlord creditor. 
 

b. Contracts for deed 
 
(1) If purchasing property under contract for deed, debtor has an equitable interest. 

 
(a) See In re Cummings 10-46658-drd-13 (WDMO unpublished opinion dated 

December 6, 2011). 
 
(2) Value of property less amount owed on the date the petition was filed is how we 

determine the equitable interest in WDMO (sometimes you may need documentation 
from seller on how much is still owed if not clear from contract). 

 
(3) Purchaser’s equitable interest passes to the Trustee under 11 U.S.C. 54.  In re Jones, 

68 B.R. 483 (Bankr. W.D. Mo. 1984). 
 
 
  

4. Power of Attorney issues 
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a. Requirements for Power of Attorney (POA) 
 
(1) In writing 

 
(a) Signature and acknowledgement can only occur with a written document  

- Cannot say the POA arose prior to the signing and acknowledgement. 
- Need POA before bankruptcy is filed. 

 
(2) General Powers vs Express Powers 

 
(a) US Trustee prefers POA to specifically state attorney in fact has power to file 

bankruptcy for principal. 
 

(b) POA can grant general powers or specific powers for an express subject or 
purpose (RSMo 404.710). 
 

(c) Some powers must be expressly stated (e.g. create/ revoke trusts), See RSMO 
404.710. 

 
(d) Some powers can never be done by power of attorney (e.g. make/ revoke will), 

See RSMO 404.710 
 

(3) Unambiguous 
 
(a) Ambiguous language example: “Initial next to each listed power to grant or 

deny.”  Does initial grant the power or deny the power?   
 

(b) Clearly identify principal with full name and if use initials, consistent form 
 

(c) Cannot have powers be effective both immediately and upon disability. 
 

(4) Competency of principal at time POA signed 
 

(5) Principal has to appear before notary 
 
(6) Good faith 

 
(7) Must be durable power of attorney. 
 

(a) RSMo 404.705.  Requirements for durable power of attorney 
- Designation of POA as “Durable Power of Attorney” 
- Inclusion of language re effect of POA in event of principal’s incapacity/ 

death (statute has 2 options for mandatory language) 
- Execution by principal that is dated and acknowledged in same manner as real 

estate transactions 
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(b) RSMo 442.210.  Requirements for acknowledging POA 
- State act of acknowledgement 
- State that person making acknowledgement either personally knew the signer, 

or that 2 witnesses with disclosed names and addresses proved signer’s 
identity  

 
b. Using POA to file bankruptcy 

 
(1) Signatures on petition/schedules must indicate POA. 

 
(a) e.g.” “John Smith by Susan Smith, Power of Attorney” 

 
(2) POA must be filed with the court (redact if include Personal Identifiable 

Information). 
 

(3) POA must be sent to the Trustee. 
 

c. Appointing Guardian Ad Litem under Fed Rule Bankruptcy 1004.1 
 
(1) An infant or incompetent persona may file a voluntary petition by next friend or 

guardian ad litem.  A court shall appoint guardian ad litem.  Motion filed with 
bankruptcy court. 
 

(2) Applies if incompetent person is not represented.  If POA not adequate, consider 
appointing Guardian Ad Litem.  (See In re Rivas, 656 B.R. 898 (Bankr. E.D. Mo, 
2023) 

 
d. Federal Rule of Bankruptcy 9010(a) 

 
(1) Authorizes attorney-in-fact to file bankruptcy  

 
(2) But attorney-in-fact cannot practice law 
 

e. Credit Counseling and Debtor Education 
 
(1) Attorney-in-fact does not have to do credit counseling if Debtor qualifies for waiver 

under 109(h)(4). 
 

(2) 11 U.SC. Sec. 109(h)(4) waiver of credit counseling requirement requires notice and 
hearing to show that the individual lacks capacity to make rational decisions about 
financial affairs or has physical impairment that prevents her from participating in 
credit counseling after a reasonable effort. 

 
 
(a) Note: Incarceration is not a ground for waiver. 
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(3) 11 U.SC. Sec. 727(a)(11) requirement for financial management does not apply to 
those that get 109(h)(4) waiver. 

 
f. Cases 
 

(1) In re Rivas, 656 B.R. 898 (Bankr. E.D. Mo, 2023) 
 

(2) In re Sugg, 632 B.R. 779 (Bankr. E.D. Mo. 2021) 
 

(3) In re Jones, 632 B.R. 70 (Bankr. E.D. Mo. 2021) 
 
(4) In re Sniff, Case No. 15-18086 TBM (Bankr. Colo. Oct. 6, 2015) 
 

5. Notary issues 
 

a. Fails to clearly identify who appeared before the Notary and/or who presented ID before 
signing document. 
 
(1) E.G. Husband and wife both sign document but only husband listed in notary block. 

 
(2) In re Porter, Case 23-40864-can-13 (WDMO): UST filed a motion to dismiss this 

chapter 13 case because the POA document identified only the attorney-in-fact and 
not the principal (the debtor) as having appeared before the notary public.  

 
b. Does not indicate if each signer signed the documents in Notary’s presence. 

 
c. Fails to state is Notary personally knew the signer and/or of signers proved their ID with 

government-issued ID. 
 

d. Notary commission expired 
 

6. Joint ownership and Tenancy by the Entireties  
 

a. Joint ownership of property 
 
(1) In Missouri - Presumption of equal ownership based on title, but that presumption can 

be rebutted. See Judge Federman’s two opinions below. 
 
(a) Nelson v. Killman (In re Killman), 08-61703, Adv. 09-0675.  2010 Bankr. LEXIS 

625 (Bankr. W.D. Mo. Feb. 26, 2010) (regarding real property). 
 

(b) In re Foresee, 11-60155, 2011 Bankr. LEXIS 2967 (Bankr. W.D. Mo. Aug. 4, 
2011) (analysis of a jointly owned CD, mutual funds and stocks). 
 

(2) Practical Consideration: Get documentation of how asset was paid for, who is paying 
upkeep, if bank account who has put in money, etc. Trustee will assume ownership 
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based on title (if co-owned with one other person then a 50% ownership) absent 
documentation to the contrary. 

 
b. Tenancy By the Entireties 

 
(1) Documentation for real property, personal property, bank accounts, etc.  

 
(a) Ownership deeds for real property: Warranty deed, quitclaim deed 

 

(b) Bank statements showing account owners  

 

(c) Titles for personal property.  

 

(d) If not titled, an explanation and documentation of when purchased and whether 

married at the time should be provided.  

 

(e) Make sure even if both listed that property was obtained after they were married. 

 

(f) Verify both spouses listed in conveyance documents. 

 
(2) Review claims: priority claims, tax claims, deficiency claims, medical claims 

(doctrine of necessaries) can all be joint claims that have not been considered.  
 

(3) Beware of fraudulent transfer issues: See Fink v. Arregui (In re Arregui), 2023 Bankr. 
LEXIS 2331 (Bankr. W.D. Mo. Sep. 22, 2023).   
 

 
7. Red Flag issues for trustee 

 
a. Bank Statements: 

 
(1) Statements not being reviewed for date of filing balances; 

 
(2) Transactions not being reviewed (i.e. deposits, transfers, unscheduled accounts, 

payments, etc); 
 

(3) Providing transaction history with no daily balance information; 
 

(4) Not disclosing credit union share accounts when loans held at credit unions; 
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(5) Not disclosing all sources of income; 
 

(6) Not disclosing assets with regular monthly payments (i.e. life insurance policy, etc); 
 

(7) Not providing all bank statements because either not available online or only 
quarterly statements produced instead of requesting necessary documents from bank. 
 

(8) Transfers between insiders that are not disclosed or dealt with in plans.  
 

b. Pay statements/Schedules I and J: 
 
(1) Review all CMI pay statements to verify income on Form 122C 

 
(2) Review recent pay statements to verify income on Schedule I 

 
(3) Look out for: retirement loans, DSO payments, bonus income, loans with employer, 

marijuana income, etc. 
 

(4) Income calculations not matching with paystubs; 
 

(5) Lumping deductions together instead of using categories (i.e. all deductions listed as 
tax deduction instead of as tax, retirement, insurance, etc); 
 

(6) Not providing income information for non-filing spouse; 
 

(7) Claiming monthly expenses debtor does not actually pay (i.e. car insurance when no 
vehicle scheduled, real estate taxes when no real property scheduled, etc); 
 

(8) Claiming monthly expenses with exaggerated amounts (i.e. utilities, insurance, etc); 
 

(9) Claiming dependents, who are not actual dependents (i.e. adult children, 
grandchildren, siblings, etc.). 
 

c. Tax Returns 
 
(1) Compare income on tax returns to income on Schedule I, SOFA. 

 
(2) If significant increase or decrease in wage income, contact Debtor. 

 
(3) Look also for non-wage income.  Retirement withdrawals, lawsuit funds.  Contact 

debtor.  Probably need to file after-the-fact motion to retain funds. 
 

(4) Claiming business losses on returns when no business scheduled in petition 
 

(5) Filing status (i.e. debtors filing separate returns with both as head of household 
instead of married filing jointly or married filing separately when living together, etc). 
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(6) Claiming dependents who are not actual dependents. 

 
(7) Gambling winnings/losses.  

 
(8) Large tax liabilities or failure to withhold properly. 

 
d. Cash App/Venmo/PayPal/Metapay: 

 
(1) Statements not being reviewed for preference payments; - the statements regularly 

reveal transactions with insiders. 
 

(2) Not disclosing all sources of income. 
 

e. Documents Associated with the Schedules A/B and C: 
 
(1) Not disclosing all bank and/or financial accounts;  

 
(2) Not disclosing all assets (i.e. life insurance policies, personal injury claims, etc); 

 
(3) Undervaluing of assets (i.e. real estate, vehicles, etc) – This one is important because 

there are a variety of free sources to get accurate values (i.e. KBB, realtor.com, 
Zillow.com, county assessor, etc);  
 

(4) Another issue with vehicles is always using least expensive models instead of using 
VIN to get most accurate valuation on KBB; 

 
(5) Applying exemptions incorrectly (i.e. joint debtor claiming exemption in property 

owned solely by debtor, etc.). 
 

8. Trustee Audits:  
 
a. What is requested:  

 
(1) Pay statements for the full six calendar months preceding the date of the petition, 

 
(2) Bank statements for 6 months (including checking, savings, money market, mutual 

funds, brokerage, and retirement accounts), 
 
(3) Divorce decrees and domestic support orders,  

 
(4) Payments in excess of $1,000.00 to unsecured creditors or insiders. 

 
b. What is often found:  

 
(1) Understatement of income on the schedules, 
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(2) Transfers or preference payments, 
 

(3) Support orders not disclosed in plans, 
 

(4) Undisclosed assets (most often listed in a property settlement and not disclosed on the 
schedules), 
 

(5) Payments to non-insider creditors not listed in the Statement of Financial Affairs. 
 

c. What happens:  
 
(1) Objections to confirmation if found early enough. 

 
(2) Motions to vacate confirmation.  

 
(3) Motions to dismiss case.  

 
(4) UST referrals.  

 
9. UST Referrals: 

 
a. Duty of both standing trustee and UST’s to report fraud or criminal activity  

 
b. What is reported:  

 
(1) Tax filing status Irregularities  

(a) Most common: Filing Head of Household improperly 
 

(2) Malpractice/sloppy attorney work 
(a) Most common: Lack of communication with clients 

 
(3) Potential Creditor fraud 

(a) Most rare, but possibly false proof of claims 
 

(4) Potential Debtor fraud 
(a) Most common: Material misstatements on Schedules 

 
(5) Bankruptcy crimes as set forth in 18 U.S.C Sections 152-157 

(a) Most common one: Concealment of Assets  
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Robert E. Eggmann is an attorney with Carmody MacDonald P.C. in St. Louis and practices in the 
fields of bankruptcy, restructuring, creditors’ rights, commercial litigation and financial transactions. 
He has experience representing chapter 11 debtors and creditors’ committees. Mr. Eggmann also 
serves as a chapter 7 panel trustee for the U.S. Bankruptcy Court for the Southern District of Illinois 
and a Subchapter V trustee for the U.S. Bankruptcy Court for the Central District of Illinois. Previ-
ously, he had co-founded Desai Eggmann Mason LLC in St. Louis in 2011 after having been a partner 
with the law firm of Lathrop & Gage LLP. Mr. Eggmann received his B.A. from St. Louis University 
in 1986 and his J.D. from St. Louis University School of Law in 1989.

Holly Malone-Zukaitis is a staff attorney for Richard V. Fink, the standing chapter 13 trustee for the 
Western District of Missouri in Kansas City, Mo. She has been with the trustee’s office since March 
2008. Ms. Malone Zukaitis is a member of the Missouri Bar Association and the Kansas City Bank-
ruptcy Bar Association. She received her undergraduate degree from the University of Kansas and her 
J.D. from the University of Missouri-Kansas City.

Craig M. Regens is a shareholder in Crowe & Dunlevyy’s Oklahoma City office. He concentrates 
his practice in the areas of bankruptcy, restructuring and creditors’ rights, energy and environmental 
litigation, oil and gas transactions, and commercial litigation. Mr. Regens frequently represents oil and 
gas companies and financial institutions in chapter 11 bankruptcies and in matters involving the ac-
quisition and divestiture of oil and gas assets through bankruptcy court and private sales. He also has 
significant experience representing business entities, including special-purpose entities, in a variety of 
energy-related, commercial and general business litigation in federal, state and administrative courts. 
Mr. Regens has been listed in The Best Lawyers in America since 2018 and was recognized as the 2023 
Lawyer of the Year (OKC) in the practice area of Bankruptcy and Creditor/Debtor Rights/Insolvency 
and Reorganization Law by the same publication. Since 2023, Mr. Regens has been listed in Benchmark 
Litigation as a National and Oklahoma Litigation Star. An active member of the legal community, he 
formerly served as chair of the Oklahoma County Bar Association’s Bankruptcy Section and was a 
member of the National Conference of Bankruptcy Judges Next Gen Class IX. Prior to entering private 
practice, Mr. Regens served as a term and career federal judicial law clerk to Hon. Sarah A. Hall, then-
Chief Judge of the U.S. Bankruptcy Court for the Western District of Oklahoma. He received his B.A. 
from the University of Oklahoma, his M.S. from the London School of Economics and his J.D. from the 
University of Iowa College of Law.

Hon. Bianca M. Rucker is a U.S. Bankruptcy Judge for the Eastern and Western Districts of Arkan-
sas in Fayetteville, appointed on April 26, 2021. Prior to her judicial appointment, she was a chapter 
7 panel bankruptcy trustee and attorney representing creditors and debtors in consumer and business 
bankruptcy matters at Rucker Law PLLC, in Fayetteville. Before working as a trustee, Judge Rucker 
was a partner at Wright, Lindsey & Jennings, LLP (WLJ), where her practice focused on bankruptcy, 
commercial litigation and insurance defense. She also served as a staff attorney to Hon. Richard D. 
Taylor (2006-07) and Hon. Ben T. Barry (2007-11) of the U.S. Bankruptcy Court for the Eastern 
and Western Districts of Arkansas. Judge Rucker has served as president of the Northwest Arkansas 
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Debtor and Creditor Bar Association, and she is an adjunct professor at the University of Arkansas 
School of Law, where she teaches alcohol beverage law. She received her B.A. in political science in 
2003 from the University of Arkansas at Little Rock and her J.D. with honors in 2006 from the Wil-
liam H. Bowen School of Law.




